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I ACTION RECOMMENDED

That the Commission find no reason to believe the respondents in this matter violated the
Federal Election Campaign Act of 1971, as amended, (“the Act™), and close the file.

I, GENERATION OF MATTER

On June 29, 1998, the Mational Center for Tobacco-Free Kids filed a complaint with the

Commission aileging that Philip Morris Companies, Inc., Brown & Williamson Tobacco Comp,,




i

Lorillard Tobacco Company, R.J. Revnoids Tobacco Company and United States Tobaceo
(“tobacco companics™) had violated the Act by “promising {through Senator Mitch McConnell,
chair of the National Republican Senatorial Committee (‘NRSC’),] to mount a television ad
campaign lo support those {United States Scnators] who voted against” S. 14135, “The National
Tobacco Policy and Youth Smoking Reduction Act,” 1n 1998, Alf respondents were sent
notifications of the complaint on July 20, 1998. On September 23, 1998, and March 9, 1999, the
Commission recetved responses filed on behalf of Senator MceConnell. A joint response from the
five tobacco companies was recerved on September 24, 1998, More recently it was determined
that the NRSC had not received its notification and a copy was faxed to counsel. A response
from the NRSC was received on November 19, 1999,

L. FACTUAL AND LEGAL ANALYSIES

A. Thejaw
2 US.C. § 441b probits corporations from making “a contribution or an expenditure in

[

connection with any election” for federal office: the same provision prohibits “any candidate,
political committee or other person knowingly to accept or receive any contribution prohibited by
this section.” 2 U.S.C. § 441b{b)(2) defines “contribution or expenditure” as including “any
direct or indirect payment, distribution, lean, advance, deposit, or gift of money, or any services,
or anything of value . . . to any candidate, campaign committee, or political party or organization,
in connection with any election” to federal office. 2 U.S.C. § 431(17) defines “independent
expenditure” as “an expenditure by a person expressly advocating the election or defeat of 2

clearly identified candidate which is made without cooperation or consultation with any

candidate, or any authorized commiitee or agent of such candidate, and which is not made in



concert with, or at the request or suggestion of, any candidate, or any authorized
commitice agent of such candidate.” 2 UL.8.C. § 431(18) defines “clearly identified” as “{A} the
name of the candidate involved appears; (B) a photograph or drawing of the candidate appears;
or () the identi{y of the candidate 1s apparent by unambiguous reference.”

in Massachuscuts Citizens For Life v, FEC, 479 U.S. 238 {1986) (“MCFL"™), the Supreme

Court confirmed the applicability of 2 U.S.C. § 441b to certain expenditures, not just direct
contributions, made by incorporated entities on behalf of candidates. The Court determined that,
in instances in which a corporation's communications constitute express advocacy of the ¢lection
or defeat of a federal candidaie, the expenditures for those communications are subject to the
prohibitions of Section 441b, even if the expenditures are independent of involvernent by the

candidate or party commiiter benefited. 479 U.S. at 248-249, aiting Bucklev v. Valeo, 424 U.S,

1, 80 (1976)."

LRNESY LI

_____ elect,” “support,” “cast vour ballot for,” “Smith for
Congress,” “vote agaimst,” “defeat,” and “reject” as examples of express advocacy. 424 U.S. at 44, n. 52.
Later, in MCFEFL, the Court found the “margnally less direet” Janguape at issue in that case, namely a
combination of an exhortation 1o “VOTE PRO-LIFE” and pictures and numes of thirteen candidates who
had supported MCFL’s positicn on three issucs, (o constitule “express advocacy.” 479 U.S. at 24%.256.
In FEC v, Furgatch, the U.8. Court of Appeals {or the Nmth Circuit broadened the definition of express
advocacy, finding that “context 18 relevant 1o a determination of express advocacy.”™ 807 F.2d 857, 863
{1987), gert. denied, 484 U1.S. 550 (1987). Employing language taken {rom the Furgatch decision, the
Commission promulgated new regulations 2t 11 C.F.R. §§ 100.22 and 109.1 which became final on July
G, 1995, These amended regulations define “expressly advocating” to include communications which
“Iw]hen taken as a whole and with limited reference to external evenis . . . could only be interpreted by a
reasongble person as containing advocacy of the election or defeat of one or more clearly identified
candidate(s) .. .." 11 CF.R. § 100.22(b).

LLIYY

Just before the new regulations became final, on June 28, 1995 the U.S. District Court for the Western
District of Virginia dismissed a case brought by the Commission invelving media advertisements paid for
by an Incorporated entity which did not contain the words set out in Buckley as “express advocacy,” but
which the Commission argued constituted express advocacy as a result of their timing, imagery, music,
editing and the colors used. FEC v, Christian Action Network, 894 F. Supp. 946 (W.DD. Va. 1993), aff.
per curiam, 92 F. 34 1178 (4" Cir., 1996). The district court found that the adverlisements constituted
“issue advocacy” and were thus exempt from government regulation,




sxpenditures made by corporations at the request of, or in coordination with, a candidate
or party commitiee are also potentially subjrct to the Section 441b prohibitions, whether or not
they contain express advocacy. in Buckiey, the Supreme Court stated: “[CJontrolled or

coordinated expenditures are treated as contributions rather than expenditures under the Act.”

e ey

424 11.S. at 46. Citing this statement in Buckley, the district court in FEC v. Chiristian Coalition
explicitly rejected the srgument that the term “expenditure” must always be limited by the
“express advocacy” standard, holding that

importing the ‘express advocacy’ standard into § 441b’°s contribulion
prohibition would misread Buckiey and collapse the distinction between
contributions and independent expenditures in such a way as to give
short shriit to thr government’s compelling interest in preventing real
and perceived corruption that can flow from large campaign
contributions. Were this standard adopted, it would open the door to
unrestricted corporate or union underwriting of numerous campaign-
relaied communications that do not expressly advocate a candidate’s
election or defeat.

52 F. Supp. 2d at 88.

The court in Christian Coalition also differentiated beiween what 1t termed “expressive

coordinaled expenditures” and coordinated expenditures for “non-communicative materials,”

Fn. 1 continued.

i 1996 the Maine Right to Life Committee filed suns challenging the Commission’s regulation at
11 C.F.R. § 100.22(b). The District Court found this subscction of the regulation to be “invalid. ..
because it extends beyond express advocacy.” Maine Right to Life. Commiitee, Inc. v, FEC, 914 F.
Supp. 8, 13 (D.Me., 1996), affd, 98 F. 3d 1 (1™ Cir. 1996), citing MCFL and Faucher v, FEC,

743 F. Supp.64 {D.Me. 1990), affd, 928 F. 2d 468 (1¥ Cir.}, cert. denicd, 502 U.S. 820. More recently,
in FEC v, Chrisiian Coalition, 52 ¥. Supp. 24 45, 61-62 (D.D.C., Aug. 2, 1999}, the court set out three
“attributes” of express advocacy: (1) “the communication must in effect contain an explicit directive,”
with emphasis upon the use of an active verb; (2} the verb must “onmistakably exhort the reader/viewer
to take electoral action to support the election or defeat of a clearly identified candidate”™; and (3) there is
no other reasonable interpretation of the language used. On January 4, 2000, in Virginia Society for
Human Lifz, Inc. v, FEC, TN 3:99CV559 (E.1 Va), a case addressing voter guides distributed by a non-
profiy, incorporated organization, the court granted plaintifi™s metion for summary judgment and issued a
aationwide injunction against enforgement of 11 CF.R.§ 100.22¢(0).




defining the former as being “for a communication made for the purpose of influencing a federal
clection in which the spender is responsibie for a substantial portion of the speech and for which
the spender’s choice of speech has been arrived at after coordination with the campaign.”
52 F. Supp. 2d at 85, n. 45. The court gave as an gxample of an expressive coordinated
expenditure “a television advertisement favorably profiling a candidate’s stand on certain 1ssues
which is paid for and written by the contributor, in which the advertisement does ‘express the
underlying basis for his support,” and does discuss candidates and issues, but for which the
expenditure is done in coordination with, or with the authorization of, the candidate.” [d. at 85,
quoting Buckley, 479 U.S. at 21.

The activities of the Christian Coalition at 1ssue in this litigation included the production
and distribution of voter guides which identified candidaies and set out their positions on specific

issues. The court in Christian Coalition found that “the Act by ils terms applies to the

Coalition’s expenditures on voter guides . .. .7 Id. at 6. The court aiso found that “expressive
coordinated expenditures are not limited to ‘express advocacy’.” Id. at 86-87. The court held,
however, that “the standard for coordination must be restrictive, limiting the universe of cases
triggering potential enfcrcement actions to those situations in which the coordination is extensive
enough to make the potential for corruption through legislative quid pre quo paipable without
chilling protected contact between candidates and corporations and unions.” ld. at 88-89.
Addressing only corporate expressive coordinated expenditures, and, after rejecting an “insider
trading” standard, id. at 89-90, the court stated: “An expressive expenditure becomes
‘coordinated; {sic]” where the candidate or her agents can exercise control over, or where there
has been substantial discussion or negotiation between the campaign and the spender over, a

communication’s: (1) contents; {2) timing; {3) location, mode or intended audience . . .; or (4)




&

‘volume'. ... Id. at 92. The court further stated that “[t]his standard limits § 441b’s
contribulion prohibition on expressive coordinated expenditures to those in which the candidate
has taken a sufficient interest to demonstrate that the expenditure is perceived as valuable for
meeting the campaign’s needs or wants.” The court also stated: “A corporation’s mere
anpouncement to the campaign that it plans to distribute thousands of voter guides in select
churches on the Sunday before election day, even :f that information is not yet public, is not
enough to be coordination. Coordination requires some to-and-fro between corporation and
campaign on these subjects.” Id. at 93.2

B, The Complaint

The complaint in MUR 4766 is based upon news reports aired or published at the time of
the Senate’s June 17, 1998 voig on cloture on a bill, §.1415, which addressed tobacco policy and
youth simoking. According to the complaint, Senator Mitch McConnell “informed his colleagues
in a closed door meeting that if they voted to kill the wbacco bill, the major tobacco

manufactures were promising to mount a television ad campaign to support those who voted

On June 22, 1999, and thus prior to the Christian Coalition decision, the Commission in MUR 4378
addressed a situation in which the Mational Republican Senatorial Commitice (“"NRSC™) and a
representative of Dennis Rehberg, a candidate for the U.S. Senate from Montana, had discussed in
general terms future ielevision advertising by the party committee in opposition to the candidate’s
opponent, with the candidate’s commitice later making general inquiries as to whether the ads were going
to run. Both the candidate and his agent, and a representative of the WRSC, testified during their
depositions that there were no prior discussions about the actual content, placement, or timing of the
NRSC advertisements. The Commission failed by votes of 2-3 and 3-3 to find probable cause to believe
violations of the Act had resulted. In their Statement of Reasons, the Commissioners who voled against
such determinatbions found there to have been insufficient evidence of “coordination with respect to the
advertising campaign at issuc. . .. In our view, the fact that there was “no prior coordination” is a key
factual determination. . . . Like the [Supremel Court in Colorado Republicans [v, FEC, 116 £.C1. 2309,
{19%0)], we aiso reach the conclusion that the tmore general pattern of contzcts between the campaign and
the party committee do not constitute coordination sufiicient to wansform the NRSC's ad disbursements
nto in-kind contributions to the Rehberg campaign.” Stalement of Reasons, page 8. “We do not
interpret | . general knowledge about o potential ad campaign o amount (o an understanding with the
NRSC.” K., page 9. (Emphasis in original.y The Statement of Reasons then cited to the count's
langnage in Christian Coalition at page 92 which is guoted above.




against the bill.” (Emphasis in onginal) The Senate voted 57-42 on the cloture petition, in
effect ending consideration ¢f §.1413, with all but two of the Democratic Senators and fourteen
Republican Senators voting in favor, and forty Republican Senators voting against. {The two
Democratic Senators who veted against cloture, Wendell Ford of Kentucky and Charles Robb of
Virginia, were nol candidates for reelection inn 1998.) (See further discussion of the cloture vote
below).

The complaint continues: “When Senator McConnell reported that the goa/ of the
tobacco industry’s ads to be run in the Fall offer the critical vote was to support and defend those
Senators who voted to kill the bill, he clearly demonstrated that these potential ads were not issue
ads, but ads intended to influence the outcome of the upcoming election.” (Emphasis in
original.} The complaint alleges that such communications, especially if made in cooperation or
coordination with a candidate, would “confer something of ‘value” that constitutes an illegal
‘contribution’ by the tobacco industry.” According to the complaint: “It is the combination of the
stated goal of the ads {to support and defend senators who voted with it in the upcoming election)
and the coordination and/or cooperation between the tobacco industry and the senators regarding
the expenditures refiected in the promised ad campaign during the upcoming election that
constitutes a serious violation of the election laws.”

The complaint does not estimate the cost of such an ad campaign, nor does it name the
members of the U.S. Senate who would have benefited. The complaint concludes as follows:

[We request that the FEC fully and promptly investigate this matter and

put an end to the illegal “expenditures” by the {obacco industry on behaif
of those senators who voted against cloture on 51415,



. Responses to the Complaint

1. Tobaceo Companies

On August 20, 1998, counsel submitted a joint response to the complaint on behalf of the
five respondent tobacco companies. The response is divided into three parts: (1) a factual
background; (2) a discussion of the complaint; and (3) the respondents’ argument. Attached to
this response as numbered exhibits are 13 print advertisements (Exhibits 1-13); scripts for seven
radio advertisements (Exhibits 14-20); and scripts for 19 television advertisements {Exhibits 21-
39).

a. Factual Background

The response states that the respondents began in March 1994 to publish a series of
“print, radio, and television advertisements that address the issues surrounding federal tobacco
legislation.” {Response, pags 3). These ads were assertedly designed to discuss and suppceit the
“Proposed Resolution” which had been negotiated in 1997 by the respondent companies, states
attorneys gencral, attormeys representing individuals who had sued the tobacco indusiry, and
public health community representatives. According to the response, “the focus [of the ads] is
exclusively on the public policy issues surrounding legislation before Congress.” (Response,
page 4).

The tobacco companies’ response goes on to state that on April |, 1998, S. 1415 (“the
McCain Bill”} was favorably reported out of the Senate Commerce Commitiee. “The McCain
bill bore little resemblance (o the terms of the Proposed Seitlement.” (Response, page 4). “[Tlhe
respondents” ads continued to focus exclusively on the merits of the legislation.” {Response,

page 5). The response sets out, as an example, the text of one of the television advertisements



which began to run on June 11, 1998 and which was entitied "Christmas in Washington.”
{Response, page 5 and Exhibit 33).

The joint respanse then argues that, even though, on June 17, 1998, the MeCain Bill was
“rejected on a cloture vote,” the threat of sirnilar legislation continucd, and was still continuing
as of the date of the response. The response cites as support for this assertion (wo Senaie votes

on amendmenis to unrelated legislation on June {8, 1998 and July 14, 1998, “Accordingly, the

|
i
:
:
]
l
:
|
|
|
|
\

respondents have continued to address the public about proposals for federal tobacco legisiation.™

(Response, page 6).

The joint response quotes at page 6 the full text of a post-cloture vote television
advertisement which was “broadcast in anticipation of a2 House bill.” The script for this
advertisement, titled “*Novernber’ Man & Woman versions: 307 and attached as Exhibii 37 to
the response, reads:

Man/Woman {OC):

At election time, the politicians are always telling us they’re against taxes
and for working peonle.

Wetl now they have a chance to prove it before the election.

| This tobacco tax bill some ia Congress are talking about doesn’t make
i any sense. How is a more than half a trillion dollar tax increase on

| working people going to stop kids from smoking?

|

{t’s just more taxes for more government.

I"m going to remember this fail what politicians do this summer.

ANNCR{V/8): Contact your Mepber of Congress. Tell them to oppose
a new tobucco taxes [sic].

TITLECARD: Call 1-800-343-3222
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{Emphasis in original}. The responsc argues that the “subject of this ad . . . is comprehensive
tobacco legislation,” and that “the ad is designed to influence, through grassroots effort,
Members of Congress as they consider tobacco iegislation, and not to influence how individuals
vote during elections. Like the other ads, this ad does not refer to or depict any candidate; it does
n0t urge a vole for or against any candidate or party; and its focus is purely legislative in nature,
not electoral.” (Response, pages 6-7).

The joint response also discusses two additional, post-cloture vote advertisements, a radio
ad titled “Man on the Street 2,7 (attached to the response as Exhibit 20), which assertedly began
running on July 2, 1998; and a television advertisement the respouse titles “Surplus” (attached as
Exhibit 39) which, according to the transeript, ran beginning July 22, 1998, (“Surplus” 1s the

same advertisement as that titled “The Real Hero's” which 1s discussed below.} The response

Respondents have made decisions aboui the timing, content and
placement of each particular advertisoment in direct response to events
surrounding the issue of tobacco legisiation. . .. Accordingly, no
decisions have been made regarding the content or placemeit of
advertisements to be made in the fall, or even whether such
advertisements wili be made at all. . .. Respondents currently anticipate,
however, that federal tobacco legislation will still be a legislative 1ssue in
the fall and on into 1999, and thus the respondents continue to
contemplate the possibility of additional advertisements.”

(Response, page 7).
b. Discussion of Complaint
In its discussion of the complaint, the joint response stresses the future nature of the
atlegations, 1.¢., the fact that the complainant was concerned with advertisements to be run afte
the date of the response. The response also argues that the complaint relied upon “press reports

about a statement that was aliegediy made by Senator Mitch MoConnell in a private meeting with
Bol } ¥ 4
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other Republican Senators nrior to the final cloture vote on the McCain bill,” and quotes, inter
alia, irom the statement by an NRSC spokesperson contained in 2 Bureau of National Affairs
report dated Ialy 1, 1998, that Mr. McConnell “was merely ‘offering analysis’ of the political
conscquences, not promising anything.” (Response, page 8).
c. Argument
The joint response begins its argument as follows:
[Alll of the advertisements run by the respondents are issue
adwertisements and are clearly designed to allow the respondents to
participate in an ongoing federal legisiative debate regarding
comprehensive tobacco legislation. Nothing about these ads even
suggests an effort to affect the outcome of any federal election.
Accordingly, the advertisements are not ‘expenditures’ and cannot,
under any theory, be transformed into ‘in-kind contributions’ made in
connection with federal elections or otherwise ireated as contributions
or expenditures subject to FECA.
{Response, page 9).
The joint response then addresses both “express advocacy”™ and “electioneering message”
as standards for determining whether corporate speech coraes within the prohibitions of 2 U.S.C.
§ 441b, and asserts that none of the advertisements at issue met either of these standards. In the
context of the discussion of “electioneering message,” the response siates:
None of the ads even obliquely refers to any candidate, either in words or
pictures; the focus of every ad has been on legisiative issues, not
candidates or partics; and, finally, none of the ads has urged the public to
do anything beyond communicating with their representatives about the
issuc of federal tobacco legislation.
{Response, page 13).
Finally, the response returns {0, and elaborates upon, its earlier argument that the

complaint alleges only possible, future violations by the respondent corporations, Lg., what are

termed “'speculative and hypothetical claims of luture violations.” (Response, page 14). The



response argues that this would require the Commission “'to prevent respondents’ future speech
based on speculation that the contents of that future specch will violate the Act,” and that the
coraplainant was secking an “unconstitutional prior restraint” upon respondents’ future
communications. {Response. pages 15-16.)
2. Senator Mitch McConnell

On September 23, 1998, the Commission received the {irst of two responses to the
complaint from ceunse! for Senator Mitch McConnell. This first response, dated August 10,
1998, asks the Comumission to dismiss Senalor McConnell from the complaint on five bases:
(1) the Speech or Debate Clause of the United States Constitution; (2} the asserted fact that “the
issue advertisements allegedly planned by the tobacco industry are outside the scope of the
Federal Election Campaign Act of 1971, as amended {“FECA”)”; (3) the facts that Senator
MeConnell was not a candidate for office in 1998 and therefore had “regeived no in-kind
contribution,” and that ke would not pay for any advertiscment at issue and therefore “has made
no in-kind contribution”; (4 the assertion that “the Senator did not engage in coordination
regarding the advertisements with any tobacco company representative or with any campaign’”;
and (5) the ass.:tion that “the complaint 1s otherwise deficient.” (Emphases added.) The
response also argues that the advertisements at issue had not yet run.

With regard to the Speech and Debate Clause, counse} argues in the August response that
“["Jhe immunity aspect of the {Speech or Debate] Clause extends not only to speech on the
Senate floor but also to a Senator’s conversations with his Senate colleagues about pending
legislation.” The response also asserts that the Clause “prohibits any inguiry by the Commission
or anyone else concerning statements made by Senators, Representatives, and their staffs in

connection with the consideration of legislation,” and that notification by Commission staft of
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Senator McConnell regarding the complaint iu this matter violated the Clause. (August response,
pages 2-3) (Emphasis in origimal}. “Without question, discussion with other Senators in the
Capitol about the merits of, the lack of popular supp~:t for, and industry opposition to a bill
coming to a vote falls squarely within the Speech or Debate clause.™ (August response, page 3).
In an attached affidavit, Senator McConnell, citing the Speech or Debate Clause, declines “to
comment on the many inaccurate accounts in the media conceming discussions I allegedly had
with my Senate coileagues, and the events at the Senate Republican Caucus on June 17, 1998.°
The August response next asserts that the advertisemenits addressed in the complaint
constituted “issue advocacy” and were thus not subject to regulation by the Commission as ¢ither
contributions or expenditures. The response stresses the absence of allegations that the ads
contained express advocacy, notes the statement of Senator McConnell to this effect in his

affidavit, and cites the Supreme Court's decisions in First Natiepal Bank of Bosten v, Bellotti,

435 .S, 765 (1978) and in Buckley . Valeo in support of an express advocacy standard for such

e

communications. “The Supreme Court adopted the express advocacy standard precisely to
protect issue advocacy such as that allegedly contemplated by the tobacco companies.” (August
response, page 5). Citing Criloski v. FEC, 785 F.2d 156 (D.C. Cir. 19806), the response states:
“Nor would alleged coordination wransform otherwise protected issue advocacy into speech that
the Commission may regulate.” £g§.3

Quoting from Scnatur MeConnell’s sworn affidavit, the August response goes on to deny

that he had “‘arranged, coordinated, or directed any aspect of the tobacco industry’s’ publication

3

of legislative events sponsored by a congressman and thus “unrelated” to the Coalition’s distribusion of
voter puides. 52 F, Supp. 2d a1 83,



or broadcast of their issue advertisements,” and emphasizes the references to involvement by the

candidate” in the definition of “coordination™ at 11 CF.R. § 109.1(b)Y4)(1)," (August response,

pages 6-7). The atfidavit itsclf veads in part as follows:

At no tme have | arranged, coordinated, or directed any aspect of the
tobaceo industry’s pubbeation or broadeast of their issue advertisements.
Farther, [have not provided any tobacco industry represertative with any
information about any Scnatorial candidate’s campaign plans. Nor has

specifie locations where such advertisements were or are planned, or the
spectfic content of those advertisements. To put it plainiy,  have had
absolutely no direct or indirect inpui into the conient, style, medium,
publication, or targeting of the industry’s advertisernents, nor do I intend
io have any such direct or indirect input.

(McConnell Affidavit, pages 3-4) {Emphasis in original).

The response argues further that the complaint conteins “ne basis . . . for inferring that
Senator MicConnell gave or accepied any contribution or made any expenditure.” it notes that his
term i the Senate would not expire antit 2003, and that there was no “way in which the
compluint could be construed as alleging that Senator McConnell will *make’ the hypothetical
future communications by the tobacco companies.” Finally, the response argues that the Senator

should not have been notified about the complaimt because the complaint “alleges, at most, a

. H ' " M : “ - LA E]
¢ J : . becapse com its ¢ > spoi ,
potential future violation,” becanse complaints are required to “clearly identify” a respondent

N
-

HCFR§ 109.1(b)4)(1) reads:
With the cooperation, or with the prive consent of) or in consultation with, or

at the request or suggestion of, a candidate or any agent or authorized
comniitice of any candidate -

Meuas any arrangement, coordination, or direction by the candidate or his
or her sgent prior to the publi~ation. distribution, display, or broadcast of
the communication.



which the present one assertedly did not, and because the complaint “intimates™ a violation of
2 U.S.C. § 441b which would not apply to the Scnator. (Id. at 8-9).
Later, on March 9, 1999, counsel for Senator McConnell filed a second response to the

complaint. After retterating the arguments set out 1o the tnitial response, counsetl argues that the

complaint should be dismissed “for the additional reason that the potential violations cited by the
complaint simply did not occur.” {March response, page 2).

In support of this asscrtion, the March response includes a “Declaration” dated March 8,
1999 and signed by Evan Tracey, President of Campaign Media Anatysis Group ("CMAG”) of
Alexandria, VA, “a Virginia corporation that specializes in tracking the nature, quantity, location,
and cost of political advertising in the United States.” (March response, page 2. See also
Exhibit A} In his Declaration (“Tracey Declaration”) (March response, Exhibit Ay, Mr. Tracey
makes, inter alia, the following points:

a. CW.AG tracks advertising “in the top 75 media markets in the United
Staies {which comprise 80% of television viewer houscholds).”

b. CMAG's survey of political advertisements paid for by the tobacco
company respondents in this matter afier the June 17 cloture vote
“concluded that the tobacco company respondents spent an estimated
$6,669,337 in July, $1,138,669 in August, and $203,127 during the first

] three weeks of September to purchase air time on cable and spot market

i television across the United States for pohiical advertisements opposing
| national tobacco legislation. The tobacco company respondents ran no

? political advertisements in the top 75 media markets from September 21,
1998, to November 3 1958.”

c. “[O} the estimated $6,609,337 in television broadcast time
purchased . . . iy July 1998, sbout two thirds ($4,208,073} was spent in
states in which no Republican incumbent was running for reclection . ..
or in which the Republican incumbent running for reelection actually had
voted for cloture . . .. Only about one third ($2,461,264) was spent in
states with a Republican incumbent Senator running for reelection who
had voled against cloture.”
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d. {Ijn August 1998, about two thirds . . . was spent in states in which
no Republican incumbent was running for reelection . . . or in which the
Republican incumbent runmny for reelection actually had voted for
cloture . . .. Only about one third ($380,115) wus spent in states with a
Republican incumbent Senator running for reclection who had voted
against cloture.”

¢. “Inthe first three weeks of September 1998, the tobacco company
respondents ran four different advertisements discussing national
tobacco legisiation on cable and broadcast television stations in the top
75 media markets. Three of the advertiserments did not air after
Scptember 8, 1998, These advertisements were aired on fust four
separate occasions in the following markets: Birmingham, Alabama;
Chicago, Ullinois; and Las Vegas, Nevada. . . . 1 estimate that the tobacco
company respondents spent only $1,347 in broadeasting these three
advertisements. An additional advertisernent was broadeast on CNN and
NN Headline News to a nation-wide audience between September 12
and September 20, 1998. ... [estimate that the tobacco company
respondents spent $201,780 in breadeasting this advertisement.”

Tracy Declaration, pages 1-3.

Attached to the Tracey Declaration are iables showing, by state, the numbers of television
spots placed by the respondent tobacco companies between July 1 and August 31, 1998, their
costs, the presenice of incumbent Republican Senators in particuiar states, and those Senators’
votes on cloture. The tables do not mclude this information for the three week period in
September, 1998 cited by Mr. Tracey. Also attached ars seripts of the advertisements cited in the
Tracey Declaration, including these broadeast in September.

Both the March response and the Tracey Declaration argue that none of the
advertisements broadcast after the cloture vote either contain ¢xpress advocacy or mention a
federal candidate by name, The response states:

In sum, the speculation of the Campaign for Tobacco Free Kids [sic] that
certain tobacco companies would publish advertisements supporiing
Senators who voted against cloture is completely refuted because (1)

advertisements opposing tobacco legistation that were aired in July and
August were atred with no apparent purpose of aiding Republican



Senators who voted against cloture; (2) durmg the first week of

September oaly three spots were aired, again, with no apparent purpose

of aiding incumbent Republican Senators who voled agamst cloture; (3}

between September 12 and September 20, 1998, the scle advertisement

ared was directed to @ nationwide audience and not targeted to a specific

statc or miedia market; {41 no such advertisemeonts were broadeast {rom

September 21, 1998, through November 3, 1298; and (5) nonc of the

advertisements that were broadcast as much as mentioned a federal

candidate by name, let along expressly advecated his or her clection or

defeat.
(March response, page 4). The March response then asserts that “there can be no “contribution’
without an actual conveyance of something of value,” and that, “'{bjecause the tobacco company
respondents never ran the advertiserents that the complaint specutated they would,” nothing of
value was given to any candidate. (March response, page 3). “Further, even assuming (contrary
to fact) that the tobacco company respondents made an unwritien promise to run such
advertisements in exchange {or votes against cloture, the definition of contribution was
specifically revised by Congress in 1980 to remove ‘promises,” whether enforceable or not, from
the definition.” 1d.” This response also argues that in order to be an “in-kind contribution” under
the Act a political advertisensent must “expressly advocate the election or defeat of a clearly
identified federal candidate.” Id.

3. NRSC
On November 19, 1999, counsel for the NRSC responded to the complaint which had

been re-sent to that comumitice after it appeared that the complaint had net been received in 1998,

Counsel argues that “[t}he NRSCT 15 not a respondent in this matter,” that the complaint did not

contain allegations agains{ the NRSC, and that the only related reference was to Senator

As of 1976 the definition of “comribution™ at 2 U.S.C. § 431(¢) ncluded a subscction {2} which read:
“means a wrillen contract, promise, or agreement, whether or not legally enforceable, 1o make a
contribution for such purposes . ... Section 441b did not conlain this language. This portion of the
definition at Seclicn 431(e) was later omitied.
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McConnell, described as “the Chairman of the National Republican Senaterial Commilttce.”
(IMRSC Response, pages 1-2). Counsetl then stated: “If] despite these arguments, any response by
the NRSC 1s necessary, the NRSC responds by incerporating in full the original and
supplemental respotises of Senator McConnell,” (NRSC Response, page 3).

D. Discussion

1. Overview of Tobaceo Companies’ Advertising Campaign

The fourteen incumbent Repubiican Senators who were candidates for reelection in 199§
were Richard C. Shelby of Alabama, Frank Murkowski of Alaska, John McCain of Arizona, Ben
Nighihorse Campbeli of Colorade, Paul D, Coverdell of Georgia, Charles E. Grassley of lowa,
Samuel Brownback of Kansas, Christopher 5. Bond of Missourt, Judd Gregg of New Hampshire,
Alphonse D’ Amato of New York, Lauch Faircloth of North Carolina, Don Nickies of Oklahoma,
Arlen Specter of Pennsyivama, and Robert ¥. Benneti of Utah. Of these incumbents, Senators
Bennett, D’ Amato. Grassley, Grzgg and McCain voted for cloture on S. 1415 on June 17, 1998,
while Senators Bond, Brownback, Campbell, Coverdell, Faircioth, Murkowski, Nickles, and
Shelby voted against. Senator Specter was absent and thus did not vote,

Ou the Democratic side, the fifteen Senators up for reelection in 1998 were Barbara
Boxer of California, Christopher J. Dodd of Connecticut, Bob Graham of Florida, Dantel K.
Inouye of Hawaii, Carol Moseley-Braun of [llinois, John Breaux of Louisiana, Barbara A.
Mikulski of Maryland, Hary Reid of Nevada, Byron L. Dorgan of North Dakota, Ron Wyden of
Oregon, Ermest F. Hollings of South Carolina, Tom Daschle of South Dakota, Patrick J. Leahy of
Vermont, Patty Murray of Washington, and Russell Feingold of Wisconsin. All of these

Senators voted for cloture on 5. 1415.
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According to the information attached to the Tracey Declacation, the fobacco company
respondents ran television and cabie advertisements afler the cleture vote in nine states which
had incumbent Republican Senators up for reelection. These states were Alabama ($239,324
expenditures for such advertisements in July and August), Colorado ($325,498 in July), Georgia
{$531,379 in July and August), towa ($4,959 1 July), Missourt ($339,383 1n July and August),
New York ($801,645 in July and August), North Carolina {5191,131 in July), Pennsylvania
($1,286,664 in July and August), and Utah (314,628 in July). The companies also ran
advertisements in six slates in which incumbent Domaecratic Senators were running for
reelection, including California ($443,608 in July and August), Connecticut {$803 in July and
Augusty, Minois (31,200,805 in July and August), Nevada {$195,316 in July}, Lowisiana
($152,282 in July and August), and Washington Stawe (3790,526 in July and August). Additional
advertisements were run in Ohio {open Senate ceat) ($749,589 in July and August), Kentucky
(open seal) (348 in July), Massachusetts (no Senate election) (36,788 in July), Michigan (no
Senate election) ($297,877 in July), ® Minnesota {no Senate election) (292,033 in July), and
Tennessee {no Senaie electicn) (§15,420 in July). They were not broadcast in seventeen states
with Senate elections: Alaska, Arkansas, Arizona, Florida, Hawail, Idaho, Indiana, Kansas,
Maryland, New Hampshire, North Dakota, Cklahoma, Oregon, South Carclina, South Dakota.
Vermont, and Wisconsin.

A closer comparison of the July and August television and cable advertisement
placements with the cloture voles by incumben! Senators secking reelection shows that the

tobacco company advertisements ran in five states represented by Republican Senators who had

According to the information accompanying the Tracey Declaration, Michigan was the only state in
which the advertisement designated “GOP against taxes” was run.,



e

T

20

viied against cloture and who were up for reglection (Alabama, Colorado, Georgia, Missaurt,
and North Carolina}, but not 1n Alaske, Kansas and Oklahoma which were represented by
Senators up for reelection who had also voted against cloture. They were broadcast in
Pennsylvania, represented by Senator Specter who did not vote on cloture and was up for
reclection, and in lowa, Utah and Mew York which were represented by Senators up for
reelection who had voted for cloture. The advertisementis were not run in two other staies,
Arizona and New Hampshire, with Republican Senaters up for reelection who had voted for
cloture, And again, as noted above, the tobacco company advertisements were placed in six
states with incummbent Democratic candidates who had all voted for cloture.

Looking at the siates which were targeted with the most tobacce company advertising in
July and August, and at the eventual election resuits in those states, three had Republican Senate
incumberis running for reelection -- Pennsylvania {$1,286,664)Republican incumbent won with
61% of the vote), New York ($801,645)(Republican incumbent lost with 45% of vote) and
Georgia (8531,379)(Republican incumbent won with 52% of vote). Two others had Democratic
Senate incumbents running for reelection -- Hlinois ($1,200,805)Democratic incumbent Jost
with 47% of vote) and Washington ($790,826)(Democratic incumbent won with 58% of vote).
Of the two states with open Senale seats which received tobacco company expenditures (Ohio
and Kentucky}, Ohio was one of the top six targeted {($749,589)(Republican candidate won with
36% of vote). Virually nothing ($48) was expended 1n Kentucky despite the closeness of the

race there {Republiican candidate won with 50% of the vote or by 5060 votes). The highest



amount spent in any of the other targeted states was the $443,608 expended in California
(Democratic incumbent won with 53% of vote).’

In his Declaration, Mr. Tracey goes on to cite the small amount of additional expenditures
for television or cable advertisements made by the respondent tobacco companies in September
1998. He states that the tobacco companies ran three different television advertisements in
Birmingham, Alabama, Chicago, iHlinois, and Las Vegas, Nevada, between September | and
September 8 for an estimated ol cost of $1,347, plus an additional, nationwide advertisement
on CNN and CINN Headline News between Septeruber {2 and Sepiember 20, 1998 at a cost of
5201,780. {Tracey Declaration, page 3). “The iobacco company respondents ran no political
advertisements 1n the top 75 ruedia markets from Septemher 21, 1998 fo November 3, 1998.7
(Id., page 2}.

2. Standard for Finding Advertisemenis to be Corporate Contributions

As stated above, 2 U.S.C. § 4415 defines “contribution or expenditure” as a payment or

service or anything else of value made “in connection with” any federal election. As is also

stated above, the District Court in Christian Coalition addressed corporate communications
containing express advocacy, which would by definition become prohibited independent

expenditures if directed beyond a corporation’s resiricted class, and “expressive coordinated

By way of comparison, the ¢clection results in other targeied states were:
Alabama - Republican meumbent won with 629
Colorado - Republican incumbent won with 63%
Connecticut - Democratic incumbent won with 85%
fowa - Republican incumbent won with 68%
Louisiana - Democratic Incumbent won with 64%
Missouri - Republican incumbent won with 33%
Mevada - Democratic incumbent won with 48%% or by 439 votes
N. Carolina - Republican incurabent lost with 47%
Utah - Republican incumbent won with 68%
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expenditures” made by corporations in cooperation with candidaies for communications such as
voler guides and television advertisements. The court defined the latter category of expenditures
as ones “made for the purpose of influencing a federal election” where the “spendor’s choice of
speech has been arrived at afler coordination with the campaign.” 52 F. Supp. 2d at 83, n. 45.
The court set out standards to be applied in determining when certain corporate expenditures
become expenditures prohibitzd by 2 U.S.C. § 441b, finding that communications purchased
through such expenditures are prohibited only if they contain language cxpressly advocaling the
election or defeat of a candidate, or if they have heen subsiantially coordinated with, or
authonized by, a candidate or a candidate’s authorized cominittee as to content, timing, location,
ar volume, 1o the point “that the expenditure is perceived as valuable for meeting the campaign’s
needs or wanis.” Id. at 92,
3. Application of Standards
The application of the above definttions and standards for prohibited corporate
expenditures to the media advertisements paid for by the tobacco company respondents in the
present matter means that these adveriisements would have become corporate expenditures
prohibited by Section 441b only if their contents expressly advocated the election or defeat of a
candidate, or if it is clear that they were “made for the purpose of influencing an election™ and
were designed and/or placed after substantial coordination with a candidate.
a. Express Advecacy
The first step in applying the standards for corporate contributions outlined above is to

determine whether any of the adveriisements at issue contained language which could be deemed
to expressly advocate the election or defeat of a clearly identified candidate. Looking first at the

states with incumbent Republican Senators who were candidates for reciection and who voted



aganst cloture on 8. 1415, and in which the respondent tobacco companies spent the most {or
advertising, the contents of the advertisements breadcast in Alabama, Missouri, Colorado,
Georgia, and North Carelina would be of the greatest significance. The next levels of
stenificance would involve the advertisements placed in states with incumbent Republican
candidates who had voted for cloture or who had not voted, then those placed with Democratic
Senators up for reclection, and then those with open Senate seats, California, Iilinots, lowa,
Louisiana, New York, Nevada, Ohio, Pennsylvama, Utah, and Washington are the states in these
later three categories at which the largest amounts of expenditures were directed.®

According to the chasts attached to the Tracey Declaration, in July 1998, there were five
separate television and cable advertisements broadcast by the tobacco company respondents in
1he nine states with incumbent Republican Senators up for re-glection, including the five whose
Republican Scnators had voted against cloture: “At Election Time” (two versions), “Person on
the Street,” *The Real Hero’s,”™ “The Tax Tree Fell?,” and “Right Back At It.” One or more of
same five advertisernents were run in the states cited above with incumbent Democratic Senators
or with open seats. Of these five advertisemients, only the two versions of “At Election Time,”
used in thirteen of the fifteen states involved, contained any reference to upcoming elections.
(These versions are of the same advertisement as the one titled ¥ *November® Man and Woman™
quoted at pages 8-9 and cited at page 22 above.) Although there are references to “election

LAY

time,” “Congress” and “politicians” in both versions of this paritcular advertisement, there is no

menticn of particular clected offices, of “the Senate,” of “a clearly 1dentified candidate,” or of

This analysis adaresses enly those states targeted by more than $10,000 1n advertising expenditures.

¢

This is the same ~dvertisenient, titled “Surplus,” which is attached as Exhibit 39 to the joint response
from the respoendent tobacco companies and cited at page 9 above.



clection-related activity asked of the viewer. Thus, neither version of “At Election Time”
containg express advocacy.

During Apgust 1998, the respondent tobucce companies broadcast two of the same
television and cable advertiscments in ten of the same states. “The Real Hero's” was used 1n
New York, Georgia, Alabama, linois, Ohic, Louisiana, Pennsylvania, California, Washington
State and Missouri, while “At Election Time” was placed in Alabama, Ohio, New York, and
California. The only new advertiscment placed in one of these states during this month was
“million against”; this ad ran only in linots and addressed only new taxes and an increase in the
cost of cigarettes, with no reference to an election, the Senate, a candidate or a political party.

In summary, of the five advertisements placed by the respondent companies in July and
August, 1998, only the two versions of the advertisement titled variously * ‘November® Man &
Woman™ and “At Election Time” mention “elections.” This advertisement contains no
references te partlicular candidates, the Senate or voting, thus taking the two versions outside any
definition of “express advocacy.”

According to the Tracey Declaration, the thiree television and cable advertisements that
ran between Sepiember 1 and 8 in Alabama, Hlineis and Nevada were “Person on the Street,”
“The Real Hero’s,” and “million against,” while a new, fourth one, “When Will Working
People,” apparently ran nationally on CNN and CNN Headline News between September 12
and 20. Thic new advertisen: 1 addressed taxes and “members of Congress,” but contained no
reference to an election, the Senate, a candidale or a political party.

According to the information atfached to the tobacco companies joint response, the
respondent companies may also have paid for two radio advertisements after the cloture vote in

the Senate. Transcripts of these particular ads arc found at Exhibits 19 and 20 of the response.



The first one, dated June 19, 1998, discusses possible new legislation in the House of
Representatives and cites “the McCain Bill defeated in the Senate,” the only use of the nume of a
candidate but one used mn the context of his status as sponsor of the legislation in question.
Otherwise there is no reference to an clection, a candidate, or a political party. The second of the
two radio advertisements contains no such references at all.

B. For Purposes of Influencing Federal Elections

The complainant in this matter alleges in effect that in June 1998 the respondent tobacco
companies, through Senator McConnell, promised Republican Senators up for reelection that
year that, if they voted against S. 1415, the companics would support them in their bids for
reeleciion in November by running a television advertisement carnpaign. '’

As stated gbove, the tobacco companies ran advertisements during July, August and early
September, 1998, in nine states with incumbent Republican Senators up for reelection and alse in
six states with incumbent Democratic Senators running for reelection. The advertisements were
not run in seventeen states with Senate ¢lections, but were placed m two states with open Senate
seats and in four states where there was no Senate election scheduled. in only one instance,
invelving two versions of the same advertisement, did the content of the advertisements uge the
word “election.”

1 summary, it appears, according {o the information accompanying the Tracy
Declaration, that from July through mid-September, 1598 the respondent tobacco companies
targeted a total of $7,881,353 in media advertising related 1o tobacco legislation at twenty-one

states, and that during July and August $7,269,235 of this advertising was directed at seventeen

'® The complaint does not expressiy staie that the companies’ alleged promise was directed solely at

Republican Senators up for ruclection; however, as noted above, the only two Democratic Senators who
voted against cloture on 5. 1415 did not face clections in 1998,
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states with Scnate races. In five of these seventeen states the incumbent Republican candidates
had voted against cloture on 8. 1415, in three the incumbent Republican candidates had voted in
favor of cloture, in six staies the incumbent Democratic candidate had voted for cloture, and in
onc the incumbent Republican candidate had not voted on cloture. In Ohto, where there was a
strongly contested open Senale seat, a considerable amiount was spent on advertising, while in
another, Kentucky, with ancther strongly contested open seat, the expenditures were minimal. In
July and August a sub-group of six of these sevenicen siates, namely Georgia, IHinois, New
York, Ohic, Peansylvania, and Washington were the targets of $5,360,908 in expenditures, or
68% of the total, One of the incumbent Scnate candidates from thess six states had voted against
cloture on §. 1415 (Georgia), one had been absent (Pennsylvania), and three had voted in favor
{(New York, Hlinois and Washington).

This summary shows a strong bias toward states with Senate election campaigns, bul does
not comport with the complaint’s assumption that the primary targets would be states with
incurnbent Senators who had voted against cloture on S. 1415, Nine of the states targeted were
in this calegory; however, many others were not. The six states accounting for the largest
advertising expenditures all had Senate elections, but the incumbents varied by party and by
cloture vote. Thus, if there existed any intent on the part of the respondent companies to
influence the Senate clections in the states targeted, it apparently was not directly linked 1o
positions on S. 1415,

It is also possible 1o identify countervailing factors as regards the alleged intent to
influence the Senate elections. Two such factors would be the absence, with one minor
exception, of election-refated fanguage in the advertisements and their lack of close proximity in

time to the 1998 November ¢lections. Another wouid be the placement of the advertisements,



albeit relatively minor i scope, in states represented by Senators who were not running for re-
election (Massachusetts, Michigan, Minnesota and Tennessee).
¢. Coordination
Even if an intent to influence federal elections couid be found in the tobacco companies’

1998 post-cloture vote advertiging campaign, thus mecting one part of the Christian Coalition test

for prohibited cxpressive cocrdinated expenditures, it would still be necessary to look for
cvidence of coordination between the companies and Senate candidates in the states targeted
before a determination can be made as to whether the advertising campaign met all requirements
of that test.

With regard to coordination between the companies and Senate candidates, there is, as is
discussed above, evidence that the advertisemenis were placed in staies with Senate races
involving incumbent Republican Senators; there is also evidence that they were placed in states
with incumbent Democratic Senators up for reclection or with open Senate seats, There is no
evidence in hand of direct and “substantial” contacts between any candidate and the tobacco
companies which could be used as a basis for finding the possibility of “coordination” of one or
more of the advertisements with candidates. Together with the absence of references to specific
candidates or elections in the advertisements themselves, this lack of evidence of coordination

with candidates would, pursuant to Christian Coalition, appear to place ihe associated

expenditures outside the scope of prohibited corporate expenditures,
d. Recommendation
Based upon the above discussions of the lack of express advocacy in the advertisements at
issue, of the absence of any other discussion of individuals as candidates or of references to

“elections” in any but two related instances, and of the lack of evidence of coordination between



the tobacco comipantes and Senate candidates, this Office recommends that the Commission find
no reason to believe the respondent tobacco companies have violated 2 US.C. § 441b.

3. Senator Mitch McConnell and the NRSC

The only alleged hink between the respondent companies and candidates in the complaint
is Senator McConnell, who has demed any coordinating role in his sworn affidavit. Further,
even if such a relationship between Senator McConnell and the respondent tobacco companies
concerning the advertisements could be established, there is no evidence of the “substantial
discussion or negotiation” between a candidate or candidate’s agent and the respondent tobacco
companies required for a finding of cocrdination of expenditures by the court in Christian
Coalition. Senator McConnell himself was not a candidate in 1998, and there ng evidence in
hand that he served as an “agent” of the campaigns of any candidates vis a vis the respondent
companies.

Thus, even if the allegation in the complaint could be proven with regard to a statement
made by Senator Mitch McConnell te Republican Senators about respondent tobacco company
promises to run television advertisements supporting those who veted to kill 5. 1415, the content
of the advertisements themselves and the lack of evidence of direct coordination between the

candidates and the tobacco companies, would, pursuant to Christian Coalition, iake the

expenditures for the advertisements outside the prohibitions of 2 U.S.C. § 441b. There s
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no basis for a finding that Senator McConnell, or, by extension, the NRSC acting through
Senator McConnell as its chairman, violated this or any other provision of the Act 1 this
02
maiter.””
V. RECOMMENDATIONS
. Find no reason to believe that the Philip Morris Companies, Inc.; Brown &

Williamson Tobacco Corporation; Lorillard Tobacco Company; R.J. Reynolds
Tobacco Company; or United States Tobacco vielaled 2 U.S.C. § 441b.

2. Find no reason to believe that U.S. Senator Mitch McConnell and the National
Republican Senatorial Committee and 1. Stanley Huckaby, as treasurer, violated
any provision of the Federal Election Campaign Act of 1971, as amended, in this
matter.

3. Close the file in this matier,

4. Approve the appropriate letters.

o4/

Date

Lawrence M. Noble
General Counsel

Staff Assigned: Anne A, Weissenborn

Given this recommendation, it is urnecessary to determine the relevance in this maiter of the defense
raised by counsel for Senator Mcfonnell involving the “Speech and Debate Clause.”



